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ISSUES PRESENTED* 


In the opinion of appellee, the following issues are pre- 
sented: 


I. Whether the trial court erred in admitting the in- 
court identifications of appellant? 

II. Whether the pre-trial photographic identification 
held in the absence of appointed counsel violated appel- 
lant’s Sixth Amendment right to counsel? 

III. Whether the court’s refusal to permit two grand 
jury summaries to be used for impeachment purposes 
was reversible error? 

IV. Whether denial of the motion for severance of de- 
fendants was reversible error? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,951 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 
WiiuiamM H. BROADUS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed June 10, 1969, appellant and Ed- 
ward E. Scott were each charged with two counts of rob- 
bery (22 D.C. Code § 2901). After a trial on November 
6, 7 and 10, 1969, before the Honorable John Lewis 
Smith, Jr., sitting with a jury, appellant was found guilty 
as charged. On January 8, 1970, appellant was sentenced 
to serve from two to six years on each count, the sentences 
to run concurrently. This appeal followed. 


The Offense 


On May 2, 1969, two old friends decided to meet for 
an evening of entertainment. After an initial stop in 


(1) 


2 


Georgetown for one beer each, Martin Gottlieb and Ernest 
Gutierrez journeyed to the downtown area in Gutierrez’s 
Volkswagen, parked the car in a lot at the corner of 
Highth and D Streets, N.W., and walked around town 
for a while (Tr. 26). Since they had very little money 
and there was nothing to do, the two men soon returned 
to the parking lot. As they approached the entrance, Mr. 
Gutierrez saw appellant, wearing a bright orange 
sweater,: and several other men walk by them. Shortly 
thereafter he noticed that appellant and the other men 
had turned around and were approaching the parking 
lot (Tr. 26-27). Fearing that they might be in danger, 
Mr. Gutierrez advised his friend to get into the Volks- 
wagen and to lock the door (Tr. 27). By the time that 
this was accomplished, however, appellant and the other 
men with him had followed the two friends into the lot 
and surrounded their car (Tr. 29). 

For the next few frightening moments the two cap- 
tives watched appellant and the others put their hands 
in their shirts as if they had weapons and threaten to 
kill them if they did not open the doors (Tr. 30-32). Ap- 
pellant stood by the driver’s side window and spoke to 
Mr. Gutierrez (Tr. 29-32) while another man stood by 
the passenger side and spoke to Mr. Gottlieb (Tr. 150).? 
Finally the two men inside the car opened the doors (Tr. 
150) and helplessly acquiesced as appellant took Mr. 
Gutierrez’s watch and five dollars and the other man took 
Mr. Gottlieb’s watch (Tr. 31). The robbers, having suc- 
ceeded in relieving their victims of their possessions, 
turned and ran, leaving Mr. Gutierrez and Mr. Gottlieb 
alone to seek help. 


2 There were inconsistencies in the testimony of Mr. Gottlieb and 
in the grand jury summaries as to whether appellant was wearing 
the orange sweater. Since Mr. Gottlieb’s identification of appellant 
was ruled inadmissible (Tr. 119-120) and the grand jury summaries 
were not allowed to be used for impeachment purposes (Tr. 212), 
we rely on Mr. Gutierrez’s identification of appellant as the indi- 
vidual in the orange sweater. 


2 Here again the Government relies on Mr. Gutierrez’s testimony. 
See footnote 1, supra. 
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Help was not far away, for as they turned the corner 
of Ninth and F Streets, Gutierrez and Gottlieb saw Offi- 
cers John Garden and Steven Mason. They informed the 
officers that a man wearing an orange shirt and several 
others had just robbed them, described the area where 
the robbery occurred and followed the officers back to the 
scene of the crime (Tr. 31-34). Within moments Mr. 
Gutierrez spotted a large sedan, one of whose occupants 
was wearing an orange sweater, pulling around the cor- 
ner from D Street. He informed the police that the rob- 
bers were in that automobile and watched them as they 
stopped the car and arrested appellant and the four other 
occupants (Tr. 34-35, 136-137, 197-198). 

Upon searching the automobile, Officer Garden found 
Mr. Gutierrez’s wristwatch partially hidden under a seat 
(Tr. 37, 183). Upon searching the five suspects, he found 
that they had among them only a five-dollar bill folded 
in the same manner that Mr. Gutierrez folded his money 
(Tr. 40, 184). All five occupants of the sedan were 
placed under arrest.* 


The Photographic Identification 


On the day of trial at approximately nine o’clock in 
the morning, Mr. Gutierrez, Mr. Gottlieb, Officer Garden 
and Officer Mason met in the United States Attorney’s 
Office with the prosecutor assigned to try the case, As- 
sistant United States Attorney Charles Flynn (Tr. 190- 
191). After they had discussed the case for approxi- 
mately twenty minutes, Mr. Flynn handed photographs 
of appellant and Edward Scott to Mr. Gutierrez and Mr. 
Gottlieb and asked if they could identify the men in the 
photos (Tr. 68-69). Mr. Gutierrez identified appellant as 
the man who had stood by his window (Tr. 70-74), and 
Mr. Gottlieb identified Scott as the man who had stood 
by his window (Tr. 95-96). 


3 Three of the suspects were juveniles. The other two were appel- 
lant and his co-defendant, Edward E. Scott. 
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The Trial 


Approximately one half-hour later the trial began, and 
in the course of giving testimony Mr. Gutierrez discussed 
the photographic identification which he had made earlier 
that morning (Tr. 59-60). The court halted the proceed- 
ings before the jury so that a hearing could be held to 
ascertain the details of the photographic identification 
and determine if there was an independent source for the 
witness’ in-court identification of appellant (Tr. 60-63). 

At the hearing Mr. Gutierrez testified that he had 
viewed photographs of both appellant and Edward Scott 
(Tr. 66). Mr. Flynn had asked him if he could identify 
the pictures (Tr. 69-70); he had identified appellant as 
the man by his window, and Mr. Gottlieb had identified 
Edward Scott as the man by his side of the car (Tr. 74- 
78, 104). Mr. Gutierrez repeated his unequivocal identi- 
fication of appellant as the man who wore the orange 
sweater and stood by his side of the automobile (Tr. 70- 
71, 77-78). He emphasized that he could identify appel- 
lant in court not on the basis of the photographs but 
rather because of his viewing of appellant’s face at the 
time of the robbery (Tr. 78). 

Mr. Gottlieb testified at the hearing that he observed 
Edward Scott standing by his window and appellant 
standing by Mr. Gutierrez’s window (Tr. 96). However, 
when asked to identify the men in court, although re- 
marking that he could do so without the aid of the photo- 
graphs (Tr. 108), he indicated that the pictures were 
quite “helpful” (Tr. 95) and eventually gave varying 
identifications of the suspects and their positions in refer- 
ence to the car windows (Tr. 109). 

After hearing the testimony the trial court denied the 
motion for suppression of Mr. Gutierrez’s identification 
of appellant but granted the motion for suppression of 
Mr. Gottlieb’s identification of appellant and Scott (Tr. 
119). The court reflected that Mr. Gutierrez had clearly 
indicated that he could identify appellant and had in fact 
identified appellant, while Mr. Gottlieb had indicated 
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that he was assisted by the photographs and had identi- 
fied the wrong man (Tr. 120). 

During the course of the trial before the jury Mr. 
Gutierrez positively identified appellant as the man stand- 
ing by his car window (Tr. 32-33) wearing an orange 
sweater (Tr. 130-131, 148). Officer Gardin also identified 
both appellant and Scott (Tr. 185) and testified that ap- 
pellant was wearing an orange shirt on the night of May 
2 (Tr. 214). 

Hearings were also held outside the presence of the 
jury to determine if grand jury summaries could be used 
to impeach the testimony of Mr. Gutierrez and Officer 
Garden. The court ruled that, as to Mr. Gutierrez, the 
summary could not be used because it was a joint state- 
ment made by both Mr. Gutierrez and Mr. Gottlieb, and 
to impeach an individual on the basis of a statement not 
attributable to him would be improper (Tr. 62). As to 
Officer Garden, the court also denied counsel’s* request 
to use the summary for impeachment purposes (Tr. 212) 
but allowed counsel to impeach Officer Garden concerning 
the same information found in the grand jury summary 
by permitting him to bring before the jury the statements 
found in the police form PD-251 (Tr. 214-215).° After 
these facts had been brought before the jury, Officer Gar- 
den again testified that appellant was the man who wore 
the orange sweater and was the driver of the auto he had 
stopped after receiving the robbery report (Tr. 218). 

The case went to the jury based upon the testimony of 
the three witnesses, the positive identifications of appel- 


+The court had held a hearing outside the presence of the jury 
and determined that the officer’s identification was based upon his 
independent recollection apart from his viewing of any photo- 
graphs (Tr. 207-208). 


5 Appellant’s trial counsel also represents him on appeal. 


6 The PD-251 stated that appellant was wearing a leather jacket 
on May 2 (Tr. 202). At the hearing Officer Garden testified that 
this statement was based on the witnesses’ descriptions and that he 
personally was positive that appellant was wearing an orange shirt 
on May 2 (Tr. 208). 
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lant by two witnesses and the testimony that appellant 
was found minutes after the robbery driving the auto- 
mobile in which some of the fruits of the robbery were 
found. 


ARGUMENT 


L. The trial court did not err in admitting the in-court 
identifications of appellant. 


(Tr. 32-40, 61-120, 180, 181-208, 214) 


Appellant argues that the in-court identifications by 
Mr. Gutierrez and Officer Garden were inadmissible and 
that their admission requires reversal of his conviction. 
We cannot agree. 

We regret that we must initially point out several in- 
stances where appellant has been overly selective in his 
excerpting of the record. First, appellant states that Mr. 
Gutierrez testified that he “never had an opportunity to 
see the face of the man in the orange shirt” (Appellant’s 
brief at 7). On the contrary, the full record shows that 
he could identify appellant apart from the fact that he 
wore an orange shirt (Tr. 32, 74, 78, 130). During the 
hearing on the identification question the following col- 
loquy occurred: 


Q. [by the prosecutor]: Let me lead off with 
this question, Mr. Gutierrez: Do you believe if you 
had seen no photographs at all today that you would 
be able to identify the man that you identified in the 
courtroom today without the photographs? 

A. I would have identified the gentlemen that I 
identified. 

Q. On the basis of what, referring back to your 
recollection? 

A. The recollection of the face. 

Of what? 

A. Of the time when I saw the gentlemen at the 

time of the robbery. (Tr. 78.) 


On the basis of this testimony, it can hardly be stated 
that the witness never saw the face of the man in the 
orange shirt. 
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Second, appellant suggests that the judge must have 
“misread” the testimony in ruling that Mr. Gutierrez 
had positively identified appellant without the aid of the 
photographs. Appellant asserts that “Mr. Gutierrez had 
indicated on first cross-examination that he had made no 
identification of Mr. Broadus except on the basis of the 
photographs” (Appellant’s brief at 18). On the contrary, 
Mr. Gutierrez had testified that he identified appellant on 
the basis of what he observed when he was robbed (Tr. 
78). 

Finally, appellant reflects that the orange shirt was 
the only link between the culprits and the crime (Ap- 
pellant’s brief at 6). We agree that the orange sweater, 
in addition to the evidence of several men robbing to- 
gether and several men being apprehended together, is a 
strong link, but it is far from the only link. Appellant 
fails to discuss his apprehension within minutes, close in 
proximity to the scene, with four others in an automobile 
in which some of the proceeds of the crime were found 
(Tr. 34-40). It can hardly be said that the orange shirt 
is the only evidence that connects appellant with the 
crime. 

On the question of independent source, we note that the 
court held lengthy hearings and gave ample consideration 
to the identification problems (Tr. 61-120, 193-208). 
Since the court decided that an independent source for the 
identification did exist, appellant must now shoulder a 
heavy burden if he is to overcome the court’s finding. 
United States v. (Clinton) Long, —— U.S. App. D.C. 

, 422 F.2d 712 (1970); see (Anthony) Long v. 
United States, —— U.S. App. D.C. ——, 424 F.2d 799 
(1969) ; Clemons v. United States, 183 U.S. App. D.C. 
27, 34, 408 F.2d 1230, 1237 (1968) (en banc), cert. de- 
nied, 394 U.S. 964 (1969). Unless the court’s decision 
lacks substantial support in the evidence, it must not be 
altered. See United States v. McNeil, D.C. Cir. No. 22,- 
860, decided October 31, 1969, slip op. at 6. 

Applying the guidelines set forth in United States v. 
Wade, 388 U.S. 218 (1967), and Simmons v. United 
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States, 390 U.S. 377 (1968), to the instant case, we 
maintain that the trial court properly allowed the in- 
court identification of Mr. Gutierrez and Officer Garden 
and disallowed the in-court identifications of Mr. Gott- 
lieb. Both Mr. Gutierrez and Officer Garden certainly 
had an opportunity to observe appellant (Tr. 78-79, 181- 
208) ; both witnesses stated that they could identify ap- 
pellant on the basis of their observations on May 2, 1969 
(Tr. 78, 207-208); both witnesses positively identified 
appellant in court (Tr, 32-33, 214). In contrast, Mr. 
Gottlieb acknowledged his reliance on the photographs 
(Tr. 101) and confused the identifications in court (Tr. 
109). 

The trial court properly weighed the relevant factors, 
including the amount of time in which each witness had 
an opportunity to observe the accused, the degree of cer- 
tainty with which the witness identified the accused, the 
lighting conditions at the scene of the incident and the 
distance between the witness and the accused. United 
States v. Kemper, D.C. Cir. No. 22,559, decided July 10, 
1970; Hawkins v. United States, 187 U.S. App. D.C. 103, 
420 F.2d 1306 (1969). The court concluded that Mr. 
Gutierrez’s and Officer Garden’s in-court identifications 
were based upon a source independent of any prior 
tainted identification. This ruling, strongly founded in 
the evidence, should not now be overturned. United States 
v. (Clinton) Long, supra. 


II. The pre-trial photographic identification held in the 
absence of appointed counsel did not violate appel- 
lant’s Sixth Amendment right. 


(Tr. 60-120) 


Appellant argues that the absence of defense counsel at 
the photographic identification in the prosecutor’s office 
violated his Sixth Amendment right to counsel. To sup- 
port this contention he relies upon cases dealing with the 
issue of the right to counsel at a lineup and cases in which 
photographic identification made in the absence of coun- 


9 


sel, if meeting the test of fairness, were allowed. He 
cites no case in which the photographic identification was 
disallowed because of the lack of counsel, and indeed the 
weight of authority is heavily against him. 

In United States v. Kirby, D.C. Cir. No. 23,106, decided 
April 24, 1970, this Court declined to hold that an ac- 
cused had an absolute right to counsel at a pre-trial 
photographic identification. Implicit in Kirby is the af- 
firmative proposition that there is no such right. Five 
other circuits have explicitly and unequivocally so held.’ 
Only two courts have applied Wade to photographic iden- 
tifications, and in each instance the court has been pri- 
marily concerned with the possibility that any other rule 
might allow the police to cireumvent Wade by showing 
suggestive photographs to witnesses prior to a lineup in 
order to prime them for a later identification. United 
States v. Zeiler, supra note 7; Commonwealth v. Whiting, 
Pa. Sup. Ct. No. 218, decided July 2, 1970, slip op. at 3. 
But as this Court indicated in Kirby, preservation of the 
photographs for judicial inspection is sufficient to protect 
the rights of an accused,’ and abuses, if and when they 
occur, may be remedied by application of the exclusionary 
rule of Stovall v. Denno, 388 U.S. 293 (1967). Thus there 
is no oceasion to expand the coverage of Wade to photo- 
graphic identifications.° 


7 United States v. Ballard, 423 F.2d 127 (5th Cir. 1970); United 
States v. Sartain, 422 F.2d 387 (9th Cir. 1970); United States v. 
Collins, 416 F.2d 696 (4th Cir. 1969), cert. denied, 396 U.S. 1025 
(1970) ; Rech v. United States, 410 F.2d 1131 (10th Cir.), cert. 
denied, 396 U.S. 970 (1969); United States v. Bennett, 409 F.2d 
888 (2d Cir.), cert. denied, 396 U.S. 852 (1969). The law in the 
Third Circuit appears to be in a state of flux. Compare United States 
v. Conway, 415 F.2d 158 (3d Cir. 1969), with United States v. 
Zeiler, 3d Cir. No. 17,817, decided June 5, 1970. 


8 See Patton v. United States, 181 U.S. App. D.C. 197, 403 F.2d 
923 (1968). 


° We do not include Nevada among those jurisdictions which have 
adopted a per se exclusionary rule based on Wade. Compare Thomp- 
son v. State, —— Nev. ——, ——, 451 P.2d 704, 707, cert. denied, 
396 U.S. 893 (1969) (“substituted” photographic display), with 
Carmichael v. State, —— Nev. , 467 P.2d 108 (1969) (failure 
to preserve photographs) . 
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Moreover, this Court need not even reach the issue in 
the case at bar, since the photographic identifications 
were ruled inadmissible and the only identifications al- 
lowed were based upon an independent source.” In United 
States v. Kemper, supra, this Court referred to the re- 
quirement that the criminally accused be afforded the 
right to counsel at lineups. Discussing the trial court’s 
finding after a hearing that the defendant had knowing- 
ly waived his right to counsel but that the lineup was so 
unduly suggestive as to amount to a denial of due process 
of law, the Court ruled that it had no reason to doubt 
the correctness of the trial court’s determination on sug- 
gestivity and disposed of the right to counsel issue in a 
footnote: 


The judge’s holding that there was a due process 
violation gave Richardson all the relief that he could 
have obtained by a favorable determination on right 
to counsel. The Government was barred from intro- 
ducing any evidence concerning the stationhouse con- 
frontation, leaving as the only remaining inquiry the 
adequacy of an independent source for an in-court 
identification. If, as the trial judge held, the Govern- 
ment discharged its burden on the latter issue, the 
right to counsel violation, like the due process viola- 
tion, was dissipated. Consequently, only if we re- 
versed the trial judge’s ruling on due process would 
the right to counsel point become vital, and in light 
of our disposition of those appeals, no relief could 
be granted appellants were we to separately consider 
that point. Slip op. at 6 n.16. 


Similarly the trial court in the instant case held a hear- 
ing, excluded the photographic jdentifications which re- 
sulted from a due process violation, and allowed the in- 
court identification based upon an independent source. 
Since in Kemper the tainted identifications were ruled 


10 Although Mr. Gutierrez stated before the jury that he had 
viewed photographs, the court immediately held 2 hearing on this 
matter and ruled the photographic identification inadmissible (Tr. 
60-120) . 
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inadmissible, the right to counsel issue became moot. Any 
issue as to the applicability of Wade to photographic 
identifications is similarly moot in this case. 


Ill. The court’s refusal to allow the use of two grand jury 
summaries for impeachment purposes was not re- 
versible error. 


(Tr. 48, 62, 164, 210-212, 215) 


Impeachment by prior inconsistent statements is a de- 
vice used to show that a witness is capable of making 
errors in his testimony, and consequently, the previous 
statement is not offered for the truth of the facts con- 
tained therein but for the purpose of showing the incon- 
sistency. McCorMICK, EVIDENCE $34 (1954); 3 WIc- 
MORE, EVIDENCE § 1017 (1940). Thus in the instant case 
appellant attempted to use for impeachment purposes a 
grand jury summary” given by Officer Garden in which 
Edward Scott was identified as wearing an orange shirt 
and being the driver of the automobile from which the 
officer apprehended the suspects, and another grand jury 
summary of a combined statement given by Mr. Gutier- 
rez and Mr. Gottlieb which identified Edward Scott as 
the man wearing the orange shirt. 

‘As to the statement given by Officer Garden, the trial 
court held a hearing and, impressed by Officer Garden’s 
explanation, decided that the grand jury summary must 
have been in error and therefore should not be used for 
impeachment (Tr. 212). As to the summary dictated 
by Mr. Gutierrez and Mr. Gottlieb, the trial judge de 


0 A grand jury summary is a witness’ statement taken down on 
the typewriter by a lerk in the Grand Jury Section of the United 
States Attorney’s 0: 


grand jury. The purpose 

United States Attorney’s 

jury and preparing the in 

117 US. App. D.C. 206, 328 F.2d 178 (1968), rev 
119 US. App. D.C. 177, 388 F.2d 286 ( 1964). 


cided that since it was a joint statement which could not 
be attributed to either individual, impeachment of either 
witness on the basis of the statement would be improper = 
(Tr. 62). 

Weighing all the relevant factors, the trial court prop- 
erly exercised its discretion in refusing to permit the use 
of the summaries. “On cross examination we have seen 
that strict rules of relevancy are relaxed and generally 
the trial judge in his discretion may permit the cross- 
examiner to inquire about any previous statements in- 
consistent with assertions, relevant or irrelevant, which 
the witness has testified to on direct or on cross.” Mc- 
CoRMICK, supra, at $36 (emphasis added). The extent 
of cross-examination to discredit a witness is within the 
court’s discretion and is not subject to review except for 
a clear abuse of discretion. Collazo v. United States, 90 
U.S. App. D.C. 241, 196 F.2d 573, cert. denied, 343 U.S. 
918 (1952); cf. Howard v. United States, 128 U.S. App. 
D.C. 336, 389 F.2d 287 (1967). 

Appellant argues that the grand jury summary of Mr. 
Gutierrez’s and Mr. Gottlieb’s combined statement was 
“clearly admissible under Howard v. United States” (Ap- 
pellant’s Brief at 34). From a reading of Howard v. 
United States, 108 U.S. App. D.C. 38, 278 F.2d 872 
(1960), we find no language concerning dual statements 
not attributable to any particular individual. Moreover, 
it is well settled that a proper foundation must first be 
laid before a witness can be impeached by prior incon- 
sistencies. Appellant did not offer to lay such a founda- 
tion for the use of the combined statement but rather 
accepted the court’s ruling that general statements in the 
narrative cannot be used (Tr. 48). Having neglected 
even to request to lay such a foundation or to ascertain 
if possible what was attributable to each witness, appel- 


12 We note that counsel for the co-defendant Scott objected to the 
use of Officer Garden’s grand jury summary on the grounds that his 
client had not been identified by any witness as wearing the orange 
shirt and that use of the summary would be prejudicial (Tr. 210- 
211). 
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lant should now be foreclosed from challenging the trial 
court’s ruling. 

Appellant urges that the exclusion of the grand jury 
summaries withheld from the jury all of the evidence in- 
consistent with the evidence identifying him as the man 
in the orange shirt who stood beside Mr. Gutierrez’s 
window and drove the automobile in which all of the sus- 
pects were apprehended (Appellant’s Brief at 34). In 
so contending he ignores the basic rule that prior incon- 
sistent statements cannot be used as substantive evidence; 
indeed, this Court has repeatedly required that juries be 
so instructed. E.g., Jones v. United States, 128 U.S. App. 
D.C. 36, 385 F.2d 296 (1967). But see California v. 
Green, 399 U.S. 149 (1970). Moreover, appellant’s argu- 
ment is factually inaccurate. Mr. Gottlieb was questioned 
in the presence of the jury concerning his statements be- 
fore the grand jury that the man by his door was wear- 
ing the orange shirt (Tr. 164). Officer Garden was also 
questioned in the presence of the jury concerning the 


PD-251, which reflected that appellant was wearing a 
leather coat (Tr. 215). Hence any value in showing in- 
consistent statements was achieved without the additional 
use of the grand jury summaries. If any error was com- 
mitted, it was certainly harmless. Kotteakos v. United 
States, 328 U.S. 750 (1946). 


IV. Denial of the motion for severance of defendants was 
not reversible error. 


Appellant argues that the court’s denial of his motion 
to sever his case from that of his co-defendant was re- 
versible error. To support this argument he cites no 
eases but rather relies upon the assertion that the de- 
fendants were “at odds” during the course of the trial 
(Appellant’s Brief at 35). This, we submit, is not enough. 

A motion for severance is addressed to the discretion of 
the court, and a denial of such a motion may not be re- 
versed on appeal except where a clear abuse of discretion 
is evident. United States v. Wilson, D. C. Cir. No. 22,721, 
decided June 11, 1970. In Wilson, as in the instant case, 
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the alleged error in joinder developed from the possibility 
that certain testimony might shift blame from one de- 
fendant to the other. On this point we can only reflect 
that those who commit crimes in concert run the risk of 
being tried together. Barnes v. United States, 127 US. 
App. D.C. 95, 381 F.2d 268 (1967); Rhone v. United 
States, 125 U.S. App. D.C. 47, 365 F.2d 980 (1966). 

The question of inconsistent defenses cannot be in is- 
sue because neither appellant nor Scott presented any 
defense (Tr. 220). Appellant must establish more than 
the possibility of prejudice if he contests joinder, for, as 
this Court has said, “some prejudice almost necessarily 
results . . . when several defendants are jointly charged 
with a single offense or related offenses.” Rule 8(b), 
Fen. R. Crim. P., permits this sort of prejudice. Cupo v. 
United States, 123 U.S. App. D.C. 324, 327, 359 F.2d 
990, 993 (1966), cert. denied, 385 U.S. 1018 (1967). 
Appellant has shown no more than this and thus has 
failed to sustain his burden of establishing an abuse of 
discretion. United States v. Wilson, supra; cf. McHale v. 
United States, 130 U.S. App. D.C. 163, 398 F.2d 757, 
cert. denied, 393 U.S. 985 (1968). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 
JOHN A. TERRY, 
CHARLES F. FLYNN, 
JEROME WIENER, 
Assistant United States Attorneys. 
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REPLY BRIEF FOR APPELLANT 


For the most part, the arguments in the Govern- 


ment's Brief were anticipated and have already been discussed 
in Appellant's Brief. There are, however, a few points raised 
by the Bovernment that deserve brief comment and these are 

set forth below: 

I. The Photographic Identifications. 

What is most striking about the Government's Brief 
4s that it nowhere attempts to defend or support the out- 
ragious conduct of the prosecution in showing mug shots of 
the two defendants to the eyewitnesses 30 minutes before trial. 
There is absolutely no suggestion that such a practice is 
necessary for successful prosecution, nor is any case cited 


where such a practice has been upheld. 
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Government instead contends that this extremely 
prejudicial incident can be ignored because of the "inde- 
pendent source" doctrine, It is submitted that the cases 
that have condoned use of photographic identifications where 
there was an independent source do not provide authority for 
the practice challenged in this case. The line of Supreme 
Court cases discussed in both Briefs involve either lineups 
or the use of photographs during the period of arrest or 
shortly after arrest and not the use of photographs with 
eye witnesses immediately before trial. The use of photo- 
graphs in this case, was inherently prejudicial, and inevitably 
tainted the testimony of the witnesses. No one can eyer know 
how the witnesses might have testified had they not seen the 
photographs. 

As to the question of an independent source, the 
Government takes issue with Appellant's Brief by arguing 
that Appellant has been "overly selective" in characterizing 
the transcript. The Government quotes Appellant's statement 
that witness Gutierrez did not see the face of the man in 
the orange shirt, and then recites testimony concerning the 
robbery. The Government counsel thereby quotes Appellant's 
Brief out of context since the statement was made in connec- 
tion with the arrest, not the robbery. Gutierrez testified 
that he had seen, fleetingly, the man's face at the time of 
the robbery, but not at the time of arrest. Government Counsel 


below based its independent source argument on the arrest as 


distinguished from the robbery. It is abundantly clear that 
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all Mr. Gutierrez saw at the time of the arrest were "forms" 
and "a blur of faces". (Appellant's Brief, pp. 15-18; 

Tr. 41-42, 80-81, 84.) Accordingly, Appellant submits 


that no satisfactory independent source was established. 


II. The Right to Counsel. 


The Government argues there "$s no occasion to 


expand the coverage of Wade to photographic identifications." 


Appellant has not suggested there should be an absolute right 
of counsel at all photographic identifications. Appellant 
recognizes in its Brief the need to avoid interference with 
police investigation and the apprehension of suspected felons. 
However, photographic identifications in the absence of 
counsel raise the threat of irreparably tainted testimony, 
and there is no reason why counsel should not be present 
where the defendant is within the jurisdiction of the court 
and can be summoned for a traditional lineup procedure. 

The failure to invite counsel in this case was blatantly in- 
excusable inasmuch as Government counsel knew that defend- 
ants! counsel either were already in the courthouse or would 
arrive shortly for trial. The use of the photographs had 
nothing to do with police work or even the gathering of 

facts by the prosecution. There was no justification for 
their use other than in strengthening and prejudicing 


favorably the Government's case immediately before trial. 
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Accordingly, Appellant contends that photographic 


identifications in these circumstances are eritical stages 


in the trial and demand the presence of defendant's counsel. 


III. The Exclusion of Impeachment Evidence 
Despite its recitation of the rules of evidence, 


the Government apparently misunderstands the jury process. 
As to the exclusion of crucial impeachment evidence of 
Officer Garden, the Government states that "the trial court 

. . impressed by Officer Garden's explanation, decided 
that the Grand Jury summary must have been in error." This 
ignores a fundamental tenet of our criminal justice system 
-- it is the jury's province, and not that of the court , 
to evaluate and weigh the probative value of 2 witness's 
rejection of prior 4nconsistent testimony. This should be 
particularly the case where denial of a prior statement is 
established by a summary prepared by 4 government clerk 
under a regular, standardized procedure. It is simply not 
adequate to brush aside an official summary, the right to 
4introduction of which was clearly established in Howard v. 
United States, 108 U.S. App. D.C. 38, 278 F 2d (1960) 
(Appellant's Brief, pp. 31-33), on the basis of a witness's 
denial many months later. ! 

As to the excluded dual Grand Jury summary ‘state- 


ments of Gutierrez. and Gottlieb, the Government apparently 
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45 so concerned with the ruling below that it has gone as 
far as to contend that Appellant abandoned this position. 
The Government contends that Appellant "accepted" the 
court's ruling as’ to the dual statements, thereby relying 
on an obvious typographical error in the transcript. It is 
clear from the Colloquy on page 48 of the transcript that 
Appellant's counsel (the same as on appeal) vase "excepting" 
to the judge's ruling in the dual statements and, indeed, 
Appellant's counsel attempted again to use the dual state- 


ments later in the trial, contending that the inconsistencies 


therein had become "crucial" to the defense. (Tr. 86-87). 


Finally, the Government would have this court 
conclude that even if the excluded prior statements of the 
eyewitnesses which place the orange shirt on someone other 
than Appellant was in error, it was only harmless error. 
Appellant submits that, on the contrary, the exclusion of 
this impeachment testimony was extremely prejudicial, It 
4s true that the jury learned of Officer Garden's Form PD 
251 report which stated that Appellant had on a leather 
jacket, but it never heard him testify as he did before 
the court that he had earlier stated that the orange shirt 
was on defendant Scott and that there may have been a "mis- 
identification". (Appellant's Brief. pp. 30-32: Tr. 204 
205, 207). Similarly, the inconsistent statements of the 
two complaining witnesses would have cast considerable 


doubt on their testimony. (Appellant's Brief, pp. 33-34) 


ERE 


The only basis of the identification of appellant in this 
case, and even the basis of the arrest itself, was the 

orange shirt. The improper exclusion of prior statements 
placing the orange shirt on someone other than Appellant 


was thus prejudicial, reversible error. 


IV. CONCLUSION 


For the reasons stated in this brief and in 
Appellant's main brief, we respectfully urge the court to 
reverse appellant's conviction and to remand for a new trial 
4n which any in-court identification by any witnesses who were 


present at the photographic showing shall be suppressed. 


Respectfully submitted, 


Harvey M. Applebaum. 


— “Saliyanne Payton 


Attorneys for 
William H. Broadus 


September 16, 1970 
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By decision published June 16, 1971, this Court, with 
one judge dissenting, reversed appellant’s conviction on 
two counts of robbery. The majority held that it was 
prejudicial error for the District Court to deny appellant’s 
request to impeach Government witnesses with two al- 
leged prior inconsistent statements. For the reasons 
which follow we respectfully submit that the decision of 
the majority was incorrect, and accordingly we seek re- 
hearing. 


I 


The factual background of this case is set out in the 
opinion of the majority and in appellee’s brief. For the 
purpose of this petition the essential facts are that on 
May 2, 1969, Martin Gottlieb and Ernest Gutierrez were 
robbed by several men, one of whom wore an orange 
sweater. Shortly thereafter, within a few blocks of the 
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robbery scene, appellant and four others were arrested in 
an automobile. Seized from one of three occupants was 
a five-dollar bill folded in a distinctive manner; Gutier- 
rez’ wristwatch was found in the automobile. Before the 
ease was presented to the grand jury, a clerk in the 
grand jury unit of the United States Attorney’s Office 
typed a joint statement of Gutierrez and Gottlieb and 
a single statement of the arresting police officer, Officer 
Garden. These documents, referred to as “grand jury 
summaries,” ? reflected that appellant’s co-defendant Scott 
wore the orange shirt, while at trial both Gutierrez and 
Officer Garden testified that appellant wore the orange 
shirt. Appellant’s request to impeach the witnesses with 
their grand jury summaries was denied. 

Although unstated, it is clear that the underlying pre- 
mise of this Court’s decision permitting the use of grand 
jury summaries to impeach credibility must be Williams 
v. United States, 117 U.S. App. D.C. 206, 328 F.2d 178 
(1963), rev'd after remand, 119 U.S. App. D.C. 177, 338 
F.2d 286 (1964), which held that sole grand jury sum- 
maries were producible under the Jencks Act, 18 U.S.C. 
$3500, as “substantially verbatim” statements. Even 
given the holding in Williams, however, there is cer- 
tainly no authority to support the use of an unsigned 
joint grand jury summary for impeachment purposes. 
We further submit that in view of the overwhelming 
evidence against appellant, any error still remaining 
from the trial court’s exclusion of Officer Garden’s sole 
grand jury statement is harmless and cannot warrant 
reversal of the conviction. Accordingly, we seek rehear- 
ing. 

1“[T]he term ‘grand jury summary’ refers to a statement given 
by a witness to a clerk in the grand jury section of the United 
States Attorney’s Office describing the events about which he will 
testify before the grand jury. The clerk who prepares the summary 
does not hear the witness’ testimony before the grand jury.” Slip 
op. at 4. A “sole” summary is a statement given by a single wit- 


ness to a single clerk. A “joint” summary is 2 common statement 
given by two witnesses to a single clerk. 
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II 


In 1964, when the Williams case was decided, grand 
jury minutes were not generally discoverable. In Pitts- 
burgh Plate Glass Co. v. United States, 360 U.S. 395 
(1959), the Supreme Court had ruled that such minutes 
did not qualify as Jencks Act material and that produc- 
tion would therefore be required only after a showing 
of a “particularized need.”” The burden was on the de- 
fense to demonstrate a particularized need for the min- 
utes which “outweighs the policy of secrecy” of grand 
jury proceedings. 360 U.S. at 400. The Pittsburgh Plate 
Glass decision, however, has now been rendered a nullity 
by a recent amendment to the Jencks Act. In 1970 Con- 
gress amended the Act to explicitly include statements 
made by a witness to a grand jury. Pub. L. No. 91-452, 
§102 (October 15, 1970). See also Harris v. United 
States, —— U.S. App. D.C. ——, 483 F.2d 1127 (1970) 
(en banc). Thus, as the dissenting judge aptly noted in 
the instant case, “since the witness here had testified 
before the grand jury, counsel for the defendant could 
have obtained the grand jury transcript, the best and 
most accurate record of what the witness had said. In- 
troduction of the secondary material contained in the 
clerk’s memorandum was therefore unnecessary in fact 
as well as unjustified in law.” Slip op. at 10. See also 
United States v. Meyerson, 368 F.2d 393 (2d Cir.), cert. 
denied, 368 U.S. 991 (1966); United States v. Crosby, 
294 F.2d 928 (2d Cir.), cert. denied, 368 U.S. 984 
(1961). 

But even assuming the continuing necessity of turn- 
ing over grand jury summaries under the Jencks Act, 
we maintain that a joint summary does not automatically 
qualify as a document which may be used for impeach- 
ment. It is well settled that the Jencks Act “does not 
purport to affect or modify the rules of evidence regard- 
ing admissibility and use of statements once produced.” 
Palermo v. United States, 360 U.S. 348, 354 (1960); 
see United States v. Knox Coal Co., 347 F.2d 33 (3d 
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Cir. 1965). In the instant case, although the Govern- 
ment readily produced all grand jury summaries under 
the Williams guidelines, it did not thereby relinquish its 
right to question their admissibility on other evidentiary 
grounds. 

A grand jury summary is taken to aid the Assistant 
United States Attorney in presenting the case to the 
grand jury and later in preparing it for trial. Such 
summaries are neither read, adopted or signed by the 
witness. Williams v. United States, supra, 119 U.S. App. 
D.C. at 182, 388 F.2d at 291. Usually the summary re- 
flects the statement of one individual witness, and the 
defense has little difficulty in qualifying this document 
for impeachment purposes. In the instant case, however, 
a joint summary was taken reflecting two witnesses’ 
combined version of the facts surrounding the robbery. 
We earnestly maintain that such a joint summary is not 
sufficiently attributable to either witness to permit its 
use at trial as a means of impeaching either witness. 

The majority reasoned that such an unsigned, un- 
adopted, joint statement could be used to impeach one 
single witness because: 


The prosecution, of course, could endeavor to show 
at trial that there was nothing in the summary 
which could be attributed to the witness Gutierrez 
alone. Entirely to discard the summary, however, 
merely because it was joint is not a sufficient basis 
for excluding this valuable evidence. Professor Wig- 
more has stated: “The utterance may be in the form 
of a joint statement [emphasis in original] by the 
witness, signing [emphasis added by appellee] a 
document with other persons. If the statements did 
not accurately represent his own belief, he may ab- 
solve himself by explanation . .. .” Slip op. at 9, 
citing 3A WIGMORE, EVIDENCE §1040 (4) (Chad- 
bourn rev. 1970). 


We respectfully submit that the majority here never 
meets the initial issue of whether the joint document in 
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the instant case even qualifies for impeachment purposes. 
The statement from Wigmore quoted by the majority pre- 
supposes a signed document. Certainly an individual 
witness’ signature at the end of a joint statement should 
indicate at least prima. facie that he has read and adopted 
it, and thus such a statement could properly be used to 
impeach that witness. However, the joint grand jury 
summary in the case at bar was neither signed nor 
adopted by any witness, and thus, we maintain, it falls 
far short of the type of statement to which Wigmore 
refers.” 

In allowing the use of this joint statement for im- 
peachment of a single witness, the majority has sanc- 
tioned an extension of Williams to a point far beyond 
the limits of that particular holding. Irrespective of 
whether the Williams decision should be reconsidered in 
light of recent statutory and case law, it should certainly 
not be extended to the facts of this case.* 


? Furthermore, the footnote supporting the Wigmore citation 
cites seven cases, all of which were decided prior to 1922, four 
explicitly involving documents signed by the witness. The fifth 
case, Healey v. Wellesley & Boston Street Ry., 176 Mass. 440, 57 
N.E. 703 (1900), permitted impeachment of a foreman by a time 
book which, although not made by him, was effectively adopted by 
him when he vouched for its accuracy by turning it in. In the sixth, 
In re County Ditch No. 38, 150 Minn. 69, 84 N.W. 874 (1921). 
it was the prior assessment of a juror who agreed with his fellow 
jurors as to valuation of benefits which was used to impeach that 
same juror when he later contradicted that valuation while on the 
stand. The seventh case, Becker v. Cain, 8 N.D. 615, 80 N.W. 805 
(1899), is totally inapplicable to the instant facts. It prohibited 
the use of the argument an attorney made on behalf of his client 
in prior litigation to impeach that same attorney when he later 
stated his own, and not his client’s, viewpoint. 


>The two cases cited by the majority add no strength to its 
holding. Howard v. United States, 108 U.S. App. D.C. 38, 278 
F.2d 872 (1960), dealt only with the status of official documents 
as an exception to the hearsay rule. Holmes v. United States, 277 
A.2d 93 (D.C. Ct. App. 1971), although involving impeachment 
by a prior inconsistent statement, dealt with the issue of whether 
the trial court had denied to defense counsel an opportunity to 
proffer what his cross-examination would elicit. The court ruled, 
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Since, as we contend, the trial court properly prohib- 
ited the use of the joint grand jury summary as an im- 
peachment device, the only possible error could be the 
further exclusion of Officer Garden’s statement. Although 
we think that such exclusion was properly within the 
discretion of the trial court, Collazo v. United States, 90 
U.S. App. D.C. 241, 196 F.2d 578, cert. denied 343 US. 
918 (1952); cf. Howard v. United States, 128 U.S. App. 
D.C. 336, 389 F.2d 287 (1967), we view any possible 
error as harmless in any event. 

The trial court instructed on aiding and abetting 
(Supp. Tr. 14-15),* and the evidence of appellant’s par- 
ticipation in the robbery certainly established prima 
facie that appellant was either a principal or an aider 
‘and abettor® Any inconsistency in the grand jury sum- 
mary concerning who wore the orange shirt could go only 
to the credibility of the witness and would not constitute 
affirmative evidence rebutting the Government’s case on 
the merits. McCorMICK, EVIDENCE, $34 (1954); 3 
WicMmorE, EVIDENCE §1017 (8d ed. 1940). Certainly 
appellant was free to present evidence that he did not 
wear an orange shirt on the night in question. He chose 
not to do so. The inconsistency in Officer Garden’s sum- 
mary must then be viewed only in light of its effect on 
Officer Garden’s credibility. The bare exclusion of one 
inconsistent statement by a witness who has already 
been impeached before the jury by another inconsistency ° 


“There was no way of knowing whether appellant could have estab- 
lished prior inconsistent statements by the witness.” 277 A.2d at 
95. 


4“Supp. Tr.” refers to the transcript of the court’s instructions 
to the jury on November 10, 1969- 


5 Appellant was apprehended within minutes, in close proximity 
to the scene, with four others in an automobile in which some 
of the proceeds of the crime were found. 


6 Officer Garden was impeached by his PD-251, which reflected 
that appellant was wearing a leather coat (Tr, 215). 


7 


is at most harmless error, if error at all. Kotteakos v. 
United States, 328 U.S. 750 (1946). 


CONCLUSION 


WHEREFORE, appellee respectfully requests that this 
case be reheard by the Court. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JEROME WIENER, 
Assistant United States Attorneys. 
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